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an agency to identify and rank quali-
fied candidates may be proper subjects 
for formal complaints or grievances, 
nonselection from among a group of 
properly ranked and certified can-
didates is not an appropriate basis for 
a formal complaint or grievance. There 
is no right of appeal of OPM, but OPM 
may conduct investigations of substan-
tial violations of OPM requirements. 

[59 FR 67121, Dec. 29, 1994, as amended at 63 
FR 34258, June 24, 1998]

§ 335.104 Eligibility for career ladder 
promotion. 

No employee shall receive a career 
ladder promotion unless his or her cur-
rent rating of record under part 430 of 
this chapter is ‘‘Fully Successsful’’ 
(level 3) or higher. In addition, no em-
ployee may receive a career ladder pro-
motion who has a rating below ‘‘Fully 
Successful’’ on a critical element that 
is also critical to performance at the 
next higher grade of the career ladder. 

[51 FR 8411, Mar. 11, 1986]

§ 335.105 Notice of job announcements 
to OPM. 

Under 5 U.S.C. 3330, agencies are re-
quired to report job announcements to 
OPM for vacancies for which an agency 
will accept applications from outside 
the agency’s work force. This require-
ment is implemented through § 330.707 
of subpart G of this chapter. 

[66 FR 63906, Dec. 11, 2001]

§ 335.106 Special selection procedures 
for certain veterans under merit 
promotion. 

Preference eligibles or veterans who 
have been separated under honorable 
conditions from the armed forces after 
completing (as determined by the agen-
cy) 3 or more years of continuous ac-
tive military service may compete for 
vacancies under merit promotion when 
an agency accepts applications from 
individuals outside its own workforce. 
Those veterans selected will be given 
career or career conditional appoint-
ments under § 315.611 of this chapter. 

[65 FR 14432, Mar. 17, 2000]
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Subpart A—General Provisions

§ 337.101 Rating applicants. 
(a) OPM shall prescribe the relative 

weights to be given subjects in an ex-
amination, and shall assign numerical 
ratings on a scale of 100. Except as pro-
vided in § 930.203(a) of this chapter, 
each applicant who meets the min-
imum requirements for entrance to an 
examination and is rated 70 or more in 
the examination is eligible for appoint-
ment. 

(b) OPM shall add to the earned nu-
merical ratings of applicants who 
make a passing grade: 

(1) Five points for applicants who are 
preference eligibles under section 
2108(3)(A) and (B) of title 5, United 
States Code; and 

(2) Ten points for applicants who are 
preference eligibles under section 
2108(3)(C)–(G) of that title. 

(c) When experience is a factor in de-
termining eligibility, OPM shall credit 
a preference eligible with: 

(1) Time spent in the military service 
(i) as an extension of time spent in the 
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position in which he was employed im-
mediately before his entrance into the 
military service, or (ii) on the basis of 
actual duties performed in the military 
service, or (iii) as a combination of 
both methods. OPM shall credit time 
spent in the military service according 
to the method that will be of most ben-
efit to the preference eligible. 

(2) All valuable experience, including 
experience gained in religious, civic, 
welfare, service, and organizational ac-
tivities, regardless of whether pay was 
received therefor. 

[33 FR 12423, Sept. 4, 1968]

§ 337.102 Evaluating qualifications for 
employees who are in a retained 
grade. 

(a) Employees who are in a retained 
grade must have the experience they 
gain subsequent to the downgrading ac-
tion that placed them in a retained 
grade considered in the following man-
ner. For placements during the period 
the employee is in a retained grade, 
agencies must consider the experience 
subsequent to the downgrading action 
to be either: 

(1) At the level of the retained grade 
and in the series of the position which 
he or she occupied at the time of the 
downgrading; or 

(2) At the grade and in the series of 
the position to which the employee is 
downgraded. 

(b) Agencies must determine which 
experience to consider on the basis of 
which will most likely result in place-
ment. For placements or promotions 
after the retained grade period, the ex-
perience is considered only at the grade 
level and in the series of the position 
to which the employee was down-
graded. 

[45 FR 18365, Mar. 21, 1980]

Subpart B—Direct-Hire Authority

SOURCE: 68 FR 35268, June 13, 2003, unless 
otherwise noted.

§ 337.201 Coverage and purpose. 
OPM will permit an agency with del-

egated examining authority under 5 
U.S.C. 1104(a) (2) to use direct-hire au-
thority under 5 U.S.C. 3304 for a posi-
tion or group of positions if OPM deter-

mines that there is either a severe 
shortage of candidates or a critical hir-
ing need for such positions.

§ 337.202 Definitions. 
In this subpart: 
(a) A direct-hire authority permits hir-

ing without regard to the provisions of 
5 U.S.C. 3309 through 3318, and parts 211 
and 337, subpart A of this chapter. 

(b) A severe shortage of candidates for 
a particular position or group of posi-
tions means that an agency is unable 
to identify candidates possessing the 
competencies required to perform the 
job requirements despite extensive re-
cruitment, extended announcement pe-
riods, and the use, as applicable, of hir-
ing flexibilities such as recruitment 
and relocation incentives. 

(c) A critical hiring need for a par-
ticular position or group of positions 
means that an agency has a need to fill 
the position(s) to meet mission re-
quirements brought about by an emer-
gency, potential threat, or unantici-
pated or unusual mission requirement, 
or to conform to the requirements of 
law, a Presidential directive or Admin-
istration initiative, or an unexpected 
event outside of an agency’s control.

§ 337.203 Public notice requirements. 
Agencies must comply with public 

notice requirements, as prescribed in 5 
U.S.C. 3327 and 3330, and part 330, sub-
part G of this chapter with respect to 
any position that an agency seeks to 
fill using direct-hire authority.

§ 337.204 Severe shortage of can-
didates. 

(a) OPM will determine when a severe 
shortage of candidates exists for par-
ticular occupations, grades (or equiva-
lent), and/or geographic locations. OPM 
may decide on its own that such a 
shortage exists, or may make this deci-
sion in response to a written request 
from an agency. 

(b) In a request for direct-hire au-
thority under this section, an agency 
must identify the position(s) it is un-
able to fill and must include supporting 
evidence that demonstrates the exist-
ence of a severe shortage of candidates 
with respect to the position(s). The evi-
dence should include, as applicable, in-
formation about: 
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